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The introduction of new provisions in the Income Tax Act 1967 (“ITA”) relating to transfer 
pricing (“TP”) re-emphasizes the importance of TP compliance. We strongly encourage you to 
spend a few minutes going through the frequently asked questions (“FAQs”) below if you are a 
Malaysian taxpayer who is engaged in a related party transaction (“RPT”) / controlled 
transaction.  
 

Who is impacted?  

1. Am I impacted? 

If you are a Malaysian taxpayer that is engaged in a RPT, then yes. RPT refers to transaction 
involving the acquisition or supply of property or services between associated persons 
(commonly referred to as “related parties”).  

2. What if I am engaged only in domestic RPT?  

Tax audits are not limited to only cross-border transactions. In practice, the Malaysian Inland 
Revenue Board (“IRB”) conducts tax audit on the individual taxpayer (i.e. company by company 
basis) to evaluate if the RPTs carried out by that taxpayer were conducted at arm’s length.  If 
the RPTs are not at arm’s length, the IRB can make TP adjustment. The fact that the taxpayer is 
transacting with a local related party where both parties are assessable to tax in Malaysia and 
hence the non-arm’s length transaction is unlikely to result in any loss of revenue to the IRB 
may not be a good defense to the taxpayer. The ITA requires a Malaysian taxpayer engaged in 
RPTs to prepare a TP documentation to justify the arm’s length nature of their RPTs.  

3. The new provisions come into operation on 1 January 2021. Would my past RPTs 
be impacted by the new provisions? 

Yes. Effective from 1 January 2021, where a taxpayer is selected for a tax audit, the new 
provisions would apply.  
 

Failure to furnish contemporaneous TP documentation 

4. What is the implication if I am unable to furnish contemporaneous TP 
documentation upon IRB’s request?  

With effect from 1 January 2021, the following penalties would apply for failure to furnish 
contemporaneous TP documentation on time, typically within 30 days of a written notice of 
request from the IRB: 
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New Provisions Proposed Penalty 

Section 113B(1)  

On conviction 

- Penalty of RM20,000 to RM100,000 or prison term of up to 6 months or both; 
and 
- Furnish TP documentation within 30 days or any other period decided by the 
Court 

Section 113B(4)  

If no prosecution 

- Penalty of RM20,000 to RM100,000 

 
As an example, if the IRB requests for TP documentation for the years of assessment (“YAs”) 
2016 to 2019 and taxpayer is unable to submit on time, penalties of between RM80,000 to 
RM400,000 can be applied (penalty is applicable for each YA). 
 

Power to disregard structure in a controlled transaction 

5. The Director General (“DG”) now has the power to disregard structure in a 
controlled transaction?  

 
This is not a new power for the DG.  Under the existing Rule 8 of the Income Tax (Transfer 
Pricing) Rules 2012, the DG has the power to disregard and make adjustments to the structure 
in a controlled transaction to reflect the structure that would have been adopted by an 
independent person dealing at arm’s length taking into consideration the economic and 
commercial reality.  With effect from 1 January 2021, Rule 8 will now be included into a new 
subsection 140A(3B) of the ITA.   
 
The inclusion of the new subsection is to ensure consistency between the Income Tax 
(Transfer Pricing) Rules 2012 and the ITA. This will avoid potential disputes on whether the ITA 
empowers the DG to disregard and recharacterize structures adopted in controlled transactions. 
 

Surcharge on TP adjustment  

6. What is a surcharge on TP adjustment? Is this different from penalty?  
 
Currently, a penalty is imposed where a TP adjustment made during a tax audit results in 
additional tax payable. The penalty will be applied on the amount of additional tax payable. In 
cases where a TP adjustment does not result in additional tax payable (e.g. TP adjustment is 
sheltered by unutilized capital allowances, tax incentives, business losses, etc.), penalties could 
not be imposed.  

However, the proposed new subsection 140A(3C) seeks to provide that the DG may by notice in 
writing require taxpayer to pay a “surcharge” of not more 5% on any TP adjustment made on all 
tax audit and investigation cases, whether taxable or not.   
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This is illustrated in a simple example below: 

 

 

 

 

 

 

 

 

Manufacturer A sells the same goods to both related party B and external party C under 
comparable circumstances. During a tax audit, the IRB is of the opinion that the RPT above is 
not arm’s length and decides to perform a TP adjustment by increasing the selling price of the 
goods sold to related party B from RM100 to RM150. In this case, the TP adjustment of RM50 
would be subject to corporate income tax and the corresponding additional tax payable would 
be subject to penalty.  

However, in the event that manufacturer A has unutilized capital allowances to shelter the TP 
adjustment, such TP adjustment will not result in any additional tax payable. With the proposed 
surcharge, the IRB has the power to impose a surcharge of up to 5% on the TP adjustment 
made (i.e. up to 5% X RM50).  
 

What to do next?  

7. What is the next course of action if I don’t have a TP documentation?  

Taxpayer should consider preparing a TP documentation to justify the arm’s length nature of 
the RPTs to comply with the TP requirements in Malaysia. If the IRB were to carry out a TP 
audit on a taxpayer, such TP audit could be carried out for the last 7 years.  

8. Do I need to prepare a TP documentation if my RPTs are minimal?  

Yes. There is no threshold to exempt a taxpayer from the preparation of a TP documentation. 
As long as a taxpayer is engaged in a RPT (whether domestic or cross-border), such taxpayer is 
expected to prepare a TP documentation to justify the arm’s length nature of the RPTs.  

 

 

 

 

 

Manufacturer A 

Related party B 

External party C 

Sale of goods  
@ RM100 
 

Sale of goods  
@ RM150 
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TP Guidelines 2012 and its subsequent updates are applicable on controlled transactions for 
taxpayers with gross income and total RPTs exceeding RM25 million and RM15 million 
respectively, or in the case of provision of financial assistance, the amount exceeding RM50 
million but not including financial institutions. To ease the compliance burden, taxpayers that fall 
outside the thresholds may opt to prepare a limited scope (i.e. simplified) TP documentation. 
Please note that this option is not applicable to a Malaysian Branch and a permanent 
establishment ("PE"). 

When considering whether to prepare a limited scope or full TP documentation, taxpayer 
should evaluate from the perspective of cost vs benefit (i.e. compare the cost of preparing the 
TP documentation against the potential tax impact from the RPTs).  
 

It is important for taxpayers to maintain contemporaneous and comprehensive documentation 
(including the relevant source records) to defend their position during a tax audit. With the 
proposed introduction of new provisions in the ITA relating to TP, complying with TP 
requirements in Malaysia is no longer an option as taxpayers could possibly be exposed to 
severe penalties.  

 

 

 

 

 
 
 

Here at KPMG, we guide 
you through the new 
changes and provide 
solutions in meeting your 
needs and requirements. 
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